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AGENCY: Environnental Protection Agency (EPA).
ACTION: Final rule.

SUMVARY: EPA is finalizing its proposal to de-designate an existing
ocean dredged nmaterial disposal site and designate a new ocean dredged
material disposal site |located of fshore of Coos Bay, Oregon. EPA's
proposed rul e was published March 31, 2000. The new site is needed for

| ong-term use by authorized Coos Bay navigation projects and may be
avai |l abl e for use by persons nmeeting the criteria for ocean disposal of
dredged material. The de-designation of the existing site allows for
its incorporation into the newy designated site. This will allow EPA
to manage the entire new site to avoid adverse nmoundi ng conditions and
will ensure site capacity is sufficient for total volumes of dredged
material. The newy designated site is necessary for current and future
dredged material ocean di sposal needs and will be subject to ongoi ng
noni toring and managenent to ensure continued protection of the marine
environnment so as to mtigate adverse inpacts on the environment to the
greatest extent practicable.

DATES: This final rule will be effective on June 12, 2006.

ADDRESSES: EPA has established a docket for this final action under
Docket | D No. EPA-R10- ONM2006-0409. All docunents in the docket are |isted

on the http://ww.regul ati ons. gov Web site. The docunents are
al so available for inspection at the Region 10 Library, 10th Floor, 1200
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Si xth Avenue, Seattle, Washi ngton 98101. For access to the docunents at
the Region 10 Library, contact the Region 10 Library Reference Desk at
(206) 553-1289, between 9 a.m to 11:30 am and 1 p.m to 4 p.m,
Monday through Friday, excluding |egal holidays, for an appoi ntnent or
contact John Mal ek, U. S. EPA, Region 10, 1200 Sixth Avenue, Mil Stop
ETPA- 083, e-nmail: mal ek.]ohn@pa. gov, phone nunber (206) 553-1286.

FOR FURTHER | NFORVATI ON CONTACT: John Mal ek, Ocean Dunpi ng Coor di nat or
U.S. Environnental Protection Agency, Region 10 (ETPA-083), 1200 Sixth
Avenue, Seattle, WA 98101-1128, tel ephone (206) 553-1286, e-mmil

nmal ek. ] ohn@pa. gov.

SUPPLEMENTARY | NFORVATI ON
1. Potentially Affected Persons

Persons potentially affected by this action include those who seek
or mght seek permts or approval by EPA to dispose of dredged materia
into ocean waters pursuant to the Marine Protection, Research, and
Sanctuaries Act, as anended, 33 U . S.C. 1401 to 1414, (  "MPRSA '). EPA' s
action would be relevant to persons, including organizations and
governnent bodi es seeking to dispose of dredged material in ocean
wat ers of fshore of Coos Bay, Oregon. Currently, the U S. Arny Corps of
Engi neers (Corps) and other persons with pernmits to use designated
sites at Coos Bay woul d be npbst inpacted by this final action
Potentially affected categories and persons incl ude:

Federal Government........... U.S. Arny Corps of Engineers Gvil Wrks
Projects, and ot her Federal Agenci es.

I ndustry and General Public.. Port Authorities, Mrinas and Harbors,
Shi pyards and Marine Repair Facilities,
Berth Owners.

State, local and tribal CGovernnents owni ng and/ or responsible for

gover nnent s. ports, harbors, and/or berths,
Gover nnent agenci es requiring di sposa
of dredged material associated with
public works projects.

This table is not intended to be exhaustive, but rather provides a
gui de for readers regarding persons likely to be affected by this
action. For any questions regarding the applicability of this action to
a particular person, please refer to the section of this action titled
FOR FURTHER | NFORMATI ON CONTACT.

2. Background
a. History of Disposal Site Designations Of of Coos Bay, OR

Pursuant to the MPRSA, the Adm nistrator of EPA, as delegated to
t he Regional Adm nistrator, designated three disposal sites (Site E
original Site F and Site H off of Coos Bay, Oregon in 1986. The
original Site F began to experience nmounding that rendered it unable to
accept the total volune of dredged material generated on an annual
basis. In 1989, with EPA approval, the size of the original Site F was
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roughly doubled by the Corps exercising its Section 103 authority to
sel ect disposal sites under the MPRSA. In 1995, EPA approved a second
Cor ps expansion of the original Site F. On March 31, 2000, EPA
published in the Federal Register its proposal to de-designate the
original Site F and designate a new Site F that consisted of the 103
configured Site F and the original Site F (65 FR 17240). A forty-five
day public coment period, which closed on May 14, 2000, was provided.
EPA did not receive coments fromthe public on the proposed rule. The
coordi nates of the proposed Site F (North Anerican Datum 1983; NAD 83)
wer e:

43[ deg] 22' 58' "
43[ deg] 21' 50" *
43[ deg] 22' 52"
43[ deg] 23' 59' "'

124[ deg] 19' 32'' W
124[ deg] 20' 29'' W
124[ deg] 23' 28'' W
124[ deg] 22' 31'' W

zzzz

The proposed site was rectangular with an east-west side length
di mension of 14,500 feet and a north-south side | ength di mension of
8,000 feet. Figure 1 is a diagramof the site EPA proposed in 2000.
Subsequent to EPA' s proposed designation, the North Jetty at Coos
Bay failed in Decenber 2002, due in part to underm ning. The Corps then
exam ned the potential for augnenting transport of disposed materi al
into the eddy created by the North Jetty itself. Wth EPA concurrence,
t he Cor ps began maki ng sel ected disposals in the southeastern corner of
the 103 Site F nearest the jetty. Mnitoring indicated that sone
mat eri al was captured by the eddy and augnented the substrate that the
jetty rests upon. This experience and the | essons | earned during the
desi gnations of ocean dredged nmterial disposal sites near the Muth of
the Colunbia River in 2005, as well as increased public awareness of,
and attention to, coastal erosion processes and opportunities to manage
dredged material nore beneficially led EPAto reviewits proposed site
designation near Coos Bay. The result of this reviewis a m nor change
to the configuration of new Site F toward the North Jetty at the north
side of the mouth of Coos Bay. This reconfiguration could potentially
benefit the stabilization of the North Jetty and keep nmaterial in the
littoral zone. This

[[ Page 27397]]

reconfiguration is expected to allow dredged material disposed in
shal | ower portions of the new Site F to naturally disperse into the
littoral zone without creation of nounding conditions that would
contri bute

to adverse inpacts to navigation, including adverse wave conditions.

b. Location and Configuration of New Site F

Figure 2 is a diagramof the new Site F as EPAis finalizing the
site in today's rule. It also shows the other designated sites (E and
H), the de-designated Site F, the 103 configured Site F and the
proposed Site F. The shorenpst side of the site has been extended
approxi mately 600 feet as conpared to the site when proposed and the
sout heastern corner has been | ocated closer to the North Jetty at the
mout h of Coos Bay. This has resulted in an overall increase to the site
footprint of 399.8 acres bringing the total area of new Site F to
3,075.2 acres. This configuration will allow EPA to ensure that
di sposal of dredged material into the site will be nanaged to retain
nmore of the nmaterial in the active littoral drift area to augment
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shoreline building processes. The relocation of the corner of the site
closer to the jetty will allow dredged nmaterial to be nore effectively
pl aced to continue augnentation toward the nearshore and toward the
North Jetty at the mouth of Coos Bay. This change, while m nor, expands
sedi nent nmanagenent opportunities that are beneficial to the coastal
environnment in Coos Bay. The coordinates for the new Site F near Coos
Bay (NAD 83) as finalized today are:

43[ deg] 22' 54.8887' ' N, 124[deg] 19' 28. 9905' ' W
43[ deg] 21' 32.8735'' N, 124[deg] 20' 37.7373'' W
43[ deg] 22' 51.4004' ' N, 124[ deg] 23' 32.4318'" W
43[ deg] 23' 58.4014' ' N, 124[deg] 22' 35.4308'' W

The new Site F is expected to accommpdate the approximately 1.38
mllion cubic yards (nty) of naterial dredged annually fromthe Coos
Bay estuary by the Corps to mmintain the existing Federal navigation
channel . The nearshore boundary of the new site is within two thousand
feet of the shoreline. Sedinents di sposed near this boundary are
considered to be in the active transport zone and are expected to
di sperse rapidly both onshore and al ongshore. Limited onshore transport
i s expected because of the nature of prevailing currents and wave
transport in the vicinity. Predicted material transport at the new site
is southward in the sunmer nonths and northward during the renmai nder of
t he year.

Bl LLI NG CODE 6560-5-P

[[ Page 27398]]
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Bl LLI NG CODE 6560-50-C
c. Managenent and Monitoring of New Site F

The newly designated Site F will receive sedinents dredged by the
Corps to maintain the federally authorized navigation project at Coos
Bay, Oregon and will be available to current permttees and for use by
others after obtaining the appropriate pernits and approvals. Existing
permts issued pursuant to subchapter H of Title 40 of the CFR will not
need to be nodified to use new Site F. The new Site F is designated
with restrictions with which all persons nust conply. Al persons using
the site are required to follow the final Site Managenment and
Monitoring Plan (SMW) which is effective as of the effective date of
this action. The SMWP generally addresses managing new Site F to
m nim ze and avoid nounding and to ensure that dredged nmaterials

[[ Page 27400]]

di sposed at the site are suitable for ocean disposal. The SMWP incl udes
managenment and nonitoring requirements for all of the designated sites
near Coos Bay and addresses the timng of disposal into new Site Fto
mnimze interference with comercial crabbing in the nearshore zone.
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Anong ot her things, the SMW sets out nonitoring and nanagenent
requirenents to ensure that dredged material disposed at the site is
suitable for disposal and will not |lead to unacceptable inpacts to
human health or the environnment during the dredgi ng process, during
transportation to the designated sites, during disposal or once

di sposed or at the disposal sites.

d. MPRSA

EPA finds that today's final action satisfies the site designation
criteria of the MPRSA and the regulatory criteria of 40 CFR part 228.
The assessnent of the statutory criteria and general and specific
regulatory criteria presented in the proposed rule has been exam ned in
response to the slight reconfiguration of the new Site F. Myving the
corner of the new Site F to the southeast and closer to the North Jetty
based on EPA' s increased understandi ng of coastal erosion issues wll
al | ow EPA to nanage disposal at the new Site to retain material in the
active littoral zone to augnment shoreline building processes. This
meets the statutory and regulatory criteria to use an appropriate
| ocation based on considerations affecting the public interest and to
|locate the site to mninmze interference with other activities in the
mari ne environnent. New data collected since the proposed rul e has been
included in the discussion of the general and specific site designation
criteria.

CGeneral Criteria (40 CFR 228.5)

1. Sites nust be selected to mninmze interference with other
activities in the marine environment, particularly avoiding areas of
existing fisheries or shellfisheries, and regi ons of heavy conmerci al
or recreational navigation (40 CFR 228.5(a)).

EPA' s assessment of information available at the tine of the
proposed rul e denonstrated that new Site F as proposed woul d cause only
mnimal interference with fisheries and shellfisheries and with
navi gati on notw thstanding the location of the site in the Coos Bay
navi gati on channel . This assessment has not changed with the m nor
reconfiguration of the site toward the North Jetty. Mdst of new Site F
has been used over the past decade for dredged nmaterial disposa
pursuant to section 103 authority exercised by the Corps with EPA
concurrence and mariners in this area are accustoned to the site use.
In addition, based on a conservation recomendati on fromthe Nationa
Mari ne Fisheries Service (NWFS) resulting froman EPA consultation on
essential fish habitat, EPA will imnmpose use restrictions at the site to
mnimze the use of the site before June 1 of any year to essenti al
work and will encourage staggering of disposal events when juvenile
coho and Chi nook sal non are hol ding in nearshore habitats.

2. Sites nust be situated such that tenporary perturbations to
water quality or other environnental conditions during initial mxing
caused by di sposal operations would be reduced to normal anbient |evels
or undetectabl e contani nant concentrations or effects before reaching
any beach, shoreline, marine sanctuary, or known geographically linmted
fishery or shellfishery (40 CFR 228.5(b)).

EPA's analysis at the tine of the proposed rul e concluded that the
new Site F would satisfy this criterion. EPA's understandi ng of the
near shore processes near the North Jetty indicates that this criterion
will continue to be net with the reconfiguration of new Site F as
finalized today. Although EPA expects some material disposed at new
Site F to reach the base of the North Jetty, normal anbient |levels and
undet ect abl e contami nant concentrations or effects would be expected
before any material reached any beach, shoreline, marine sanctuary or
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known geographically limted fishery or shellfishery because of the
exi sting high currents and wave energy.

3. If site designation studies show that any interimdisposal sites
do not nmeet the site selection criteria, use of such sites shall be
term nated as soon as any alternate site can be designated (40 CFR
228.5(c)).

There are no interimdisposal sites near Coos Bay as defined under
the Ocean Dunping regul ations. This criterion is not applicable to
today's action de-designating existing Site F and designating new Site F.

4. The sizes of disposal sites will be linmted in order to |localize
for identification and control any inmedi ate adverse inmpacts, and to
permit the inplenmentation of effective nonitoring and surveillance to
prevent adverse |ong-range inpacts. Size, configuration, and |ocation
are to be determned as part of the disposal site evaluation (40 CFR
228.5(d)).

EPA si zed the proposed site to neet this criterion. The site, as
finalized in today's action, continues to neet this criterion. The
total area of new Site F is approximately 3,075.2 acres or 3.63 nm 2\.
The site tends to be noderately dispersive in the nearshore area and
tends to be | ess dispersive in other parts of the site. The overal
stability of the site is a significant part of the justification for
the size of the site. The original Site F experienced significant
nmoundi ng and lead to the selection of the |arger site designated today.
Data coll ected by the Corps through bathynetric nonitoring shows the
spread and novenent of material placed at original Site F and suggests
that material fromthe original Site F did eventually disperse over the
footprint of the 103-selected site. This data al so indicates that
effective nonitoring and surveillance of the site has been perforned
for many years. The SMWP descri bes the plan for nanagenent and
nmoni toring of the site.

5. EPA will, wherever feasible, designate ocean dunping sites
beyond the edge of the continental shelf and other such sites where
hi storical disposal has occurred (40 CFR 228.5(e)).

EPA's evaluation at the time of the proposed rul e concl uded that
| ong di stances and travel tines between the dredging |ocations near
Coos Bay and the continental shelf posed significant environnental,
operational, safety and environnental concerns, including risk of
encounter w th endangered species and increased air em ssions. This
conclusion is unchanged and new Site F, finalized by today's rule, is
consistent with this criterion.

Specific Criteria (40 CFR 228.6)
1. Geographical Position, Depth of Water, Bottom Topography and
Di stance From Coast (40 CFR 228.6(a) (1))

Based on the data available at the tine EPA proposed the
designation of Site F and data available from bathynetric surveys
conducted by the Corps, EPA has concluded that the geographica
position, depth of water, bottom topography and distance fromthe coast
of new Site F will avoid adverse effects to the marine environment.

Near the North Jetty, the newsite will allow for the placenent of
material that is expected to contribute material to the littoral zone
and nmay hel p decrease erosion of the jetty. Throughout nost of the
shal l ow portions of the new site the area is dispersive. Based on EPA's
under standi ng of currents at the site and their influence on the
movenent of material in the area this nmeans there is a high likelihood
that material will be transported to the adjacent seafloor. The site is
| ocated and sized to allow for |ong-termdisposal w thout creation of
adver se nmoundi ng condi ti ons.

http://www.epa.gov/fedrgstr/EPA-WATER/2006/May/Day-11/w4286.htm (6 of 17)5/24/2006 2:15:56 PM



EPA: Federal Register: Ocean Dumping; De-Designation of Ocean Dredged Material Disposal Site and Designation of New Site Near Coos Bay, OR

[[ Page 27401]]

2. Location in Relation to Breedi ng, Spawni ng, Nursery, Feeding, or
Passage Areas of Living Resources in Adult or Juvenile Phases (40 CFR
228.6(a)(2))

New Site F is not |ocated in breeding, spawning, nursery or feeding
areas for adult or juvenile phases of living resources. The site is, or
may be, a passage area for living resources during adult or juvenile
phases. The National Marine Fisheries Service (NWS), during
consultations with EPA in 2005 and 2006 for endangered species and for
essential fish habitat, requested that disposal at new Site F be
restricted to stagger disposal events at the new site, particularly in
t he nearshore zone, to avoid continuous disposal while juvenil es,

i ncludi ng sal non and groundfish species, are outmgrating or holding in
near shore environnents. EPA agreed to include staggered disposal inits
final SMW. This will benefit the juveniles of concern to NWS and will
al so mininmze any potential short-termlocalized effects to narine
organisns in the imediate vicinity of disposal events by m nim zing
the creation of nobunds at the site.

3. Location in Relation to Beaches and Gther Anenity Areas (40 CFR
228.6(a)(3))

EPA' s proposed rul e concluded that the proposed site nmet this
criterion and EPA's conclusion is not changed today notwi thstandi ng the
m nor reconfiguration of the site toward the North Jetty. The site,
al t hough located in the navigation channel and close to the North Jetty
is located to avoid adverse inpacts to beaches and other anenity areas.
4. Types and Quantities of Wastes Proposed To Be D sposed of, and
Proposed Met hods of Rel ease, |ncluding Methods of Packing the Waste, if
Any (40 CFR 228.6(a)(4))

The new Site F is being designated today for the disposal of
dredged material. Disposal of other types of material will not be
allowed at this site or at any of the ocean dredged material disposa
sites at Coos Bay. Dredged material to be disposed at the new Site F
will be predom nantly sand and fine-grained naterial. Data collected
subsequent to EPA's proposed rul e included seventeen sedi nent sanpl es
collected fromalong the length of the federal navigation channel in
Coos Bay, |sthnus Slough, and Charl eston Channel in 2004 (Coos Bay
Sedi nent Qual ity Eval uation Report, March 2005). These sanples were
subj ected to physical and chenical anal yses, which included anal yses
for metals, total organic carbon, pesticides, polychlorinated biphenyls
(PCBs), phenols, phthal ates, m scell aneous extractabl es, pol ynucl ear
aromati ¢ hydrocarbons (PAHs) and total and pore water organotin (TBT).

The physical analyses resulted in mean val ues of 1.6% gravel (0%
10. 0% range), 69.6% sand (4.0% 98. 8% range), and 28.8%silt/clay (1.2%
96. 0% range) with 4.5%volatile solids (0.2% 16. 7% range). The chenica
anal yses indicated low |l evels of chenmicals in sone of the sanples. The
results were conmpared with results from previous Corps sanmpling efforts
in 1980, 1986, 1987, 1989, 1993, 1994, 1995, and 1998. Al the data are
consistent in showing that material belowriver mle (RM 12 of the
Coos Bay channel is typically sand, while material above RM12 is
typically silt. Wth only a few exceptions (where adjacent sources are
obvious) the sand matrix is considered |low risk for contam nation. The
silty areas of the estuary and river typically contain |ow | evels of
cont am nant s- of - concern that have renai ned unchanged for many years or
appear to be inproving slightly (i.e. concentrations are dropping).
Materials to be disposed of at the site nust be suitable for ocean
di sposal .

Wth respect to proposed nethods of releasing material at the new
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site, material will be released just below the surface from dredges
whil e the dredges are under power and slowy transit the site. This
nmet hod of release is expected to ninimze mounding at the site and to
mnimze inpacts to the benthic comunity.

5. Feasibility of Surveillance and Monitoring (40 CFR 228.6(a)(5))

Moni toring and surveillance at new Site F is expected to be
feasible. The site is accessible for bathynetric and si de-scan sonar
surveys. Mst of the site has been successfully nonitored by the Corps
during the Corps's use of the 103 site. It is also expected to be
feasible to nonitor and survey the minor addition nmade to the site
through the reconfiguration toward the North Jetty. The Corps has
nmoni tored the base of the jetty on a routine basis and during energency
repairs nmade in 2002 after a failure of the jetty. The final SMWP
requires nonitoring and surveillance of the new site. At a m ninum
annual bat hymetric surveys will be conducted at new Site F and nore
frequent surveys will be required in areas of the site that receive
dredged material. Of-site beach nmonitoring will also be required.
Routine nmonitoring will concentrate on determ ning how to ensure the
distribution of material in the nearshore portions of the site to
augnment littoral processes and in the deeper portions of the site to
avoi d or m nim ze noundi ng.

6. Dispersal, Horizontal Transport and Vertical M xing Characteristics
of the Area, Including Prevailing Current Direction and Velocity, if
Any (40 CFR 228.6(a)(6))

At the time EPA proposed the designation of the new site, EPA
understood the dispersal patterns along the Oregon coast to generally
flow parallel to the bathymetric contours of the bottom Local wave and
current strength and direction are inpacted by the variability of the
| ocal winds, especially in shallower water. During sumer nonths which
make up the normal dredge and di sposal season, naterial transport
trends southward. The trend at other times of the year is north and
northwest for currents and material transport. Re-suspension and
transport of material disposed at the site would be expected to be at a
maxi mum duri ng wi nter nmonths when winter stornms occur and when no
active disposal is taking place at the site. Throughout the year,
mat eri al di sposed in the nearshore and shall ower portions of new Site F
are expected to be redistributed by existing littoral processes.

Moundi ng at originally designated Site F led the Corps to exercise
its authorities pursuant to Section 103 of the MPRSA to select a
significant expansion of the site and to use nodeling techniques to
nodel placerment of material within the site to avoid excessive
moundi ng. The originally designated Site F was generally not used for
di sposal after 1989. However, it was thought that material at that
| ocati on was eroding toward the 103 selected Site F. For this reason,
the original Site F, although proposed for de-designation as a stand-
al one site, was to be incorporated into the new Site F. The novenent of
mat eri al was considered to be nost dispersive in the shall ower zones of
the 103 site but material disposed in the deeper and | ess dynamic
portions of the site are redistributed across the site. Eventually, the
redistribution is expected to nmove the material disposed at the site to
the north and east.

Subsequent to publication of the proposed Rule in 2000, the Corps
continued to conduct annual bathynetric surveys at the 103 Site F and
to share the data collected with EPA to assess capacity at the site for
the conmng year's anticipated dredging. This data tended to show t hat
the mound at the 1986-designated Site F was slowy eroding to its present

[[ Page 27402]]
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average at below minus 60 feet nean |ower |ow water (M.LW. This

i ndicates a mininmumof 10 feet of nmaterial having eroded out of 1986-
designated Site F. Dredged material was placed at various |ocations
within the 103 Site F and nonitored. Conputer nodeling of disposal
operations was used to determ ne short-termand | ong-term sedi nent fate
to design disposal units or cells. Bathynetric surveys during and

foll owi ng di sposals were conducted. Initial work was focused on
confirm ng accuracy of the nodels. Bathynmetric changes neasured by the
nmoni toring conpared well with the changes predicted by the nodel. For
exanpl e, the nodel predicted a 2.9 foot change and nonitoring nmeasured
the actual change at 3.0 feet. The nodel was used to predict disposa
results in the nearshore area (i.e., along the innernpst edge of the
103 Site F) and field nonitoring was conducted to verify the nodel ed
predi ctions. Placenment hei ght was nmanaged to a maxi mum of 3 feet during
initial disposal into 180 separate cells each sized as a 200 foot by
500 foot cell

These bathynetric surveys show that the shall ow water portion of
the site has accumul ated about 1 foot of material on the bottom wth
smal | areas of accurmulation of up to 5 feet. In the deeper portion of
the 103 site, disposals were conducted to dispose of up to 24 feet of
material at specific locations. Bathynetric nonitoring indicates these
t hi cker di sposals had eroded down to 19 feet of accunmul ated nmaterial on
the bottom The surveys further show that this accunulated nmaterial is
di spersing in a northeasterly direction.

7. Existence and Effects of Current and Previous Di scharges and Dunpi ng
in the Area (Including Cumul ative Effects) (40 CFR 228.6(a)(7))

Annual Iy, approximately 1.3 mllion cubic yards (nty) of material
has been di sposed of at the Coos Bay designated sites, Sites E, F and
H, from dredgi ng undertaken by the Corps to maintain the navigation
channel. The Coos Bay sites were used consistently prior to their
designations in 1986. Sites E and F were not used after the late
ei ghti es because of noundi ng concerns. As di scussed above, the nounds
at those sites have been eroding over time. Oiginally designated Site
F was recently used by the Corps for the disposal of dredged naterial
to maintain safe navigation in the navigation channel. This site, which
is de-designated by today's rule as a stand-al one site, is incorporated
into the footprint of the new Site F. EPA's eval uation of data and
nmodel i ng results indicates that past disposal operations at these sites
and current operations have not resulted in unacceptabl e environnmenta
degradation. Adverse effects are not expected to result fromthe ninor
reconfiguration of the site toward the North Jetty. EPA expects that
portion of the site to benefit the nearshore environnent.

8. Interference Wth Shipping, Fishing, Recreation, Mneral Extraction,
Desal i nati on, Fish and Shellfish Culture, Areas of Special Scientific
I mportance and Gther Legitimte Uses of the Ccean (40 CFR 228.6(a)(8))

The site is not expected to interfere with shipping, fishing,
recreation or other legitimte uses of the ocean. Conmmercial crabbing,
whi ch was referenced in EPA' s proposed rule as an activity occurring in
t he nearshore, is not expected to be inpacted by the ninor
reconfiguration of new Site F. Disposals at the new site will be
managed through the SMVW to minimze interference with other legitimte
uses of the ocean through careful timng and staggering of disposals in
t he nearshore portion of the new site.

9. The Existing Water Quality and Ecol ogy of the Sites as Determ ned by
Avail abl e Data or Trend Assessnent of Baseline Surveys (40 CFR
228.6(a)(9))

At the time of EPA' s proposed rule in 2000, EPA had not identified
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any adverse water quality inmpacts from ocean disposal of dredged
material at originally designated Site F or at 103 selected Site F. In
2004, the Corps released a report titled " Comparison of SPI Data and
STFATE Si nul ati on Results at Coos Bay, OR CDMDS Site "F' ,'' which

provi ded sonme verification of nunmerical nodels used to predict the
behavi or of disposed material on water quality and ecol ogy of the site.
The sanples, i.e. sedinment profile images, indicated sone inportant
characteristics about the native sedi ments and dredged sedi ments

di sposed of at the site. Native sedinent in the shall ow and
internmedi ate water portions of the site did not show a | ayer of fine
grained material at the sedinent-water interface. This absence

i ndi cates that burrow ng infauna were absent or extrenely limted in
the area. This finding was not unexpected because the internedi ate/
shal | ow water locations within the site are heavily dom nated by wave-
current action which forces repeated and routine resuspensi on of
sedinent. The report found that "~ “the effects on initial disposal on
benthic marine life in these areas are likely mininmal.'' By contrast,
the deeper portion of the site did indicate the presence of benthic

i nfaunal activity. In addition to the sedinment profile imaging (SPl), a
pl an-vi ew vi deo was al so produced. Crabs, shrinp, and flatfish were al
seen on the video; however, no inferences were nade as to popul ation

Bi ol ogi cal activity and reworking of the surface sediments by natura
forces was indicated in the inmaging but it was not possible to
penetrate the sandy substrate to neasure the full thickness of the
deposited nmaterial at the site.

10. Potentiality for the Devel opnent or Recruitnent of Nuisance Species
in the Disposal Site (40 CFR 228.6(a)(10))

In its proposed rule, EPA stated that nuisance speci es had not been
observed at the existing Coos Bay sites in over ten years of nonitoring
and that EPA did not expect there to be a significant potential for the
devel opnent or recruitnment of nui sance species in the proposed site.
That statenent was based in part on the |lack of organic materi al
di sposed at the site. Subsequent to EPA' s proposed rule, however,
circunmstances at designated Site H have caused that site to be cl osed
at present and the potential for organic naterial to be disposed of at
new Site F has increased. Organic material is generally found above RM
12 in the Coos Bay Channel and is likelier than material below RML2 to
be nore attractive to nuisance species. Wile there is the potenti al
for the devel opnent or recruitnment of nuisance species where dredged
mat eri al from above RML2 mi ght be di sposed of at the new Site F, this
potential remains low. The SMW will provide for nonitoring of the new
site to help ensure that nuisance species are not recruited to and do
not devel op at the new site.

11. Existence at or in Close Proximty to the Site of Any Significant
Natural or Cultural Feature of Historical |nportance (40 CFR 228.6(a)(11))

EPA stated in its proposed rule that no cultural features of
hi storical inportance had been identified at or near the proposed site.
This continues to be the case. The new Site F is |ocated over 7 statute
m | es sout hwest of the Oregon Dunes National Recreation Area, a
significant natural feature, but is not considered to be in close
proximty to that feature. The new site is |located approximtely 3
statute mles northeast of three Oregon state parks: Shore Acres State
Park, Cape Arago State Park and Sunset Bay State Park. The new site is
not considered to be in proximty to these areas. The national historic
| andmar k, | ocated near Cape Arago State Park, over 4 statute mles
south of the new site, is not within the proximty of
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the site. Inpacts to significant natural or cultural features have not
been identifi ed.

e. National Environnental Policy Act (NEPA); Mgnuson-Stevens Act
(MSA); Coastal Zone Managenment Act (CZMA); Endangered Species Act (ESA)

1. NEPA

Section 102 of the National Environmental Policy Act of 1969, 42
U S.C. 4321, et seq., (NEPA) requires that Federal agencies prepare an
Envi ronnental |npact Statement (EI'S) on proposals for |egislation and
other major federal actions significantly affecting the quality of the
human envi ronnment. NEPA does not apply to EPA designations of ocean
di sposal sites under the MPRSA as EPA has nade clear in EPA's “~“Notice
of Policy and Procedures for Voluntary Preparati on of NEPA Docunents,’
63 FR 58045 (Cctober 29, 1998). EPA did voluntarily cooperate with the
U.S. Arny Corps of Engineers (Corps) as a cooperating agency on the
Feasibility Report on Navigation Inprovenents with Environmental | npact
Statenment (EIS) prepared in 1994. As discussed in the proposed rule, 63
FR 17240 (March 31, 2000), the EI'S provided docunentation to support

the final designation of the proposed Site F. EPA did not see a need to
suppl enent the EIS to address the minor reconfiguration of the new Site
F which is finalized in today' s designation

2. MSA

In the fall of 2005, EPA consulted with the National Marine
Fi sheries Service (NMFS) concerning essential fish habitat. EPA
prepared an essential fish habitat (EFH) assessnent pursuant to section
305(b) of the Magnuson-Stevens Act, as anended (MsA), 16 U. S. C
1855(b). NMFS reviewed EPA's action and issued six non-bindi ng
conservation recommendati ons. EPA accepted three of the
recomrendati ons. The three accepted by EPA included: Using the best
rel evant anal ytical methods in sanpling and analysis plans included in
the final SMW; liniting site use before June 1 and staggering di sposa
events during nearshore hol ding and outnigration of juvenile sal non;
and provisions to provide the results of bathynetric nonitoring to
NMFS. EPA incorporated these recommendations into the final SMVP.

EPA did not accept the remining three recomendati ons. These
recomrendati ons asked EPA to devel op and i npl enent studies to collect
information to better informagencies on species presence and use in
the disposal area, in areas that night be designated in the future, and
for all existing ocean disposal sites in Oregon. EPA did not accept
t hese reconmendati ons because EPA did not find that the collection of
informati on as reconmended by NWFS constituted neasures for " avoiding,
mtigating, or offsetting the inpact'' of the Federal action on
essential fish habitat.

3. CZMA

EPA consulted with the state of Oregon on coastal zone managenent
i ssues. EPA prepared a consistency deternination for the Oregon Ccean
and Coastal Managerment Program (OCMP) to address consi stency
determ nations required by the Coastal Zone Managenent Act, 16 U. S. C
1446. The Oregon Departnment of Land Conservation and Devel opnent (DLCD)
revi ened the consistency determ nati on and concurred with EPA that the
action is consistent with the OCMP to the maxi num extent practicable
basing its findings on the certification EPA provided.

4. ESA

EPA al so consulted with NMFS and the U S. Fish and Wldlife Service
on its action to de-designate existing Site F and to designate new Site
F finding that the action would not be likely to adversely affect

http://www.epa.gov/fedrgstr/EPA-WATER/2006/May/Day-11/w4286.htm (11 of 17)5/24/2006 2:15:56 PM


http://www.epa.gov/fedrgstr/EPA-GENERAL/1998/October/Day-29/g29019.htm
http://www.epa.gov/fedrgstr/EPA-WATER/2000/March/Day-31/w7734.htm
http://www.epa.gov/fedrgstr/EPA-WATER/2000/March/Day-31/w7734.htm

EPA: Federal Register: Ocean Dumping; De-Designation of Ocean Dredged Material Disposal Site and Designation of New Site Near Coos Bay, OR

aquatic or wildlife species listed as endangered pursuant to the
Endangered Species Act, 16 U S.C. 1531 to 1544, (ESA), or the critica
habitat of such species. EPA found that site designation does not have
a direct inpact on any of the identified ESA species but also found
that indirect inpacts had to be considered. These indirect inpacts
i ncluded a short-termincrease in suspended solids and turbidity in the
wat er col umm when dredged nmaterial was disposed at the new site and an
accunul ati on of material on the ocean floor when material was di sposed
at the site. EPA concluded that while its action may affect ESA-listed
species, the action would not be likely to adversely affect ESA-listed
speci es.

The U.S. Fish and WIdlife Service concurred with EPA's concl usion
based on its finding that ~~abundant suitable foragi ng habitat
t hroughout the area'' for birds of concern would be avail abl e during
di sposal activities, i.e. site use, and that minor behavioral changes,
such as foraging in areas other than the designated site, would be
tenporary. NMFS concurred with EPA's findings for ESA-1isted nmarine
manmal s, sea turtles, and southern Oregon/northern California coho
sal mon, finding that the new site was not designated as critica
habitat for any of those species. NWFS did not agree with EPA's
concl usi ons for Oregon Coast coho sal non and requested additional
consul tation. Subsequent to that request, NMFS announced that it was
withdrawing its proposal to Iist Oegon Coast coho sal nmon as
endangered. The ESA consultation concluded with the withdrawal of the
NMFS proposal to list Oregon Coast coho sal mon and NVMFS addressed
Oregon Coast coho salnon in the EFH consul tation.

3. Response to Conment

No public conments on the proposed designati on were received,
however, a letter fromthe O egon Departnment of Environnmental Quality
(ODEQ) pointed out the need for inproved coordi nati on procedures
bet ween the EPA, the Corps, ODEQ s central office and ODEQ s Coos Bay
field office for dredging projects in the vicinity of Coos Bay. EPA
general ly supports inproved coordi nati on between federal and state
agencies. Coordination will be a priority for EPA at the new site to
ensure that disposal activities by the Corps and by | ocal port
authorities are aware of site restrictions and are adhering to the SMVP.

4., Statutory and Executive Order Reviews

This rule finalizes the de-designation of an existing ocean dredged
mat eri al di sposal site, existing Site F, and designates a new ocean
dredged material disposal site, new Site F. This rule conplies with
appl i cabl e executive orders and statutory provisions as foll ows:

a. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, Cctober 4, 1993), the
Agency nust determ ne whether the regulatory action is ~“significant'
and, therefore, subject to OVB review and the requirenments of the
Executive Order. The Order defines "“significant regulatory action'' as
one that is likely to result in a rule that may: (1) Have an annual
effect on the econony of $100 nmillion or nore, or adversely affect in a
mat eri al way, the econony, a sector of the econony, productivity,
competition, jobs, the environnment, public health or safety, or State,

I ocal or tribal governnents or comunities; (2) create a serious
i nconsi stency or otherwise interfere with an action taken or planned by
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anot her agency; (3) materially alter the budgetary inpact of
entitlements, grants, user fees, or |loan prograns, or the rights and
obligations of recipients thereof; or (4) raise novel |legal or policy
i ssues arising out of legal mandates, the President's priorities, or

[[ Page 27404]]

the principles set forth in the Executive Order. It has been determ ned
that this final action, which sinmultaneously de-designates an existing
ocean dredged material disposal site and designates a new site, Site F,
is not a significant regulatory action under Executive O der 12866 and
is therefore not subject to OVMB revi ew.

b. Paperwork Reduction Act

This action does not inpose an information collection burden under
the provisions of the Paperwork Reduction Act, 44 U S.C. 3501, et seq.,
because this final action does not establish or nodify any information
or recordkeeping requirenments for the regulated comunity.

Burden neans the total tine, effort, or financial resources
expended by persons to generate, maintain, retain, or disclose or
provide information to or for a Federal agency. This includes the tine
needed to review instructions; devel op, acquire, install, and utilize
technol ogy and systens for the purposes of collecting, validating, and
verifying information, processing and maintaining information, and
di sclosing and providing information; adjust the existing ways to
comply with any previously applicable instructions and requirenents;
train personnel to be able to respond to a collection of information;
search data sources; conplete and review the collection of information;
and transnit or otherw se disclose the information.

An agency may not conduct or sponsor, and a person is not required
to respond to a collection of information unless it displays a
currently valid OVB control nunber. The OMB control nunbers for EPA's
regulations in 40 CFR are listed in 40 CFR part 9.

c. Regulatory Flexibility

The Regul atory Flexibility Act (RFA), as anended by the Snal
Busi ness Regul atory Enforcenent Fairness Act (SBREFA), 5 U S.C. 601, et
seq., generally requires federal agencies to prepare a final regulatory
flexibility anal ysis whenever the agency pronulgates a final rule
subj ect to notice and conment rul emaki ng requirenents under the
Admi ni strative Procedure Act or any other statute unless the agency
certifies that the rule will not have a significant economnic inmpact on
a substantial nunber of small entities. Small entities include snal
busi nesses, small organizations, and small governnental jurisdictions.
For purposes of assessing the inpacts of today's rule on smal
entities, small entity is defined as: (1) A small business defined by
the Small Business Adnministration's Size Regulations at 13 CFR 121. 201;
(2) a small governnmental jurisdiction that is a governnent of a city,
county, town, school district or special district with a popul ation of
| ess than 50,000; and (3) a small organization that is any not-for-
profit enterprise which is independently owned and operated and is not
dominant in its field. EPA has determned that this action will not
have a significant economic inpact on snall entities because the fina
action regul ates the |location of sites to be used for the disposal of
dredged materials in ocean waters. After considering the econonic
i mpacts of today's final action on small entities, | certify that this
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action will not have a significant inpact on a substantial nunber of
small entities directly regulated by this action.

d. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act (UVRA) of 1995 (Pub
L. 104-4) establishes requirenments for Federal agencies to assess the
effects of their regulatory actions on State, local and triba
governnents and the private sector. Under section 202 of the UVRA, EPA
generally nmust prepare a witten statenment, including a cost-benefit
anal ysis, for proposed and final rules with *~ " Federal mandates'' that
may result in expenditures to State, local and tribal governments, in
the aggregate, or to the private sector, of $100 mllion or nore in any
year. Before pronmulgating an EPA rule for which a witten statenent is
needed, Section 205 of the UVRA generally requires EPA to identify and
consi der a reasonabl e nunber of regulatory alternatives and adopt the
| east costly, npbst cost-effective or |east burdensone alternative that
achi eves the objectives of the rule. The provisions of section 205 do
not apply when they are inconsistent with applicable |aw. Moreover,
section 205 all ows EPA to adopt an alternative other than the | east
costly, nobst cost-effective or |east burdensone alternative if the
Admi ni strator publishes with the final rule an expl anation why the
alternative was not adopted. Before EPA establishes any regul atory
requi renents that may significantly or uniquely affect smal
governnents, including tribal governnents, it nust have devel oped under
section 203 of the UVRA a small governnent agency plan. The plan nust
provide for notifying potentially affected small governnents, enabling
officials of affected small governnents to have neani ngful and tinely
i nput in the devel opment of EPA regul atory proposals with significant
Federal intergovernmental mandates, and inforning, educating, and
advi sing small governnents on conpliance with the regul atory
requi renents. Today's action contains no Federal nandates (under the
regul atory provisions of Title Il of the UVRA) for State, local or
tribal governnments or the private sector. It inposes no new enforceable
duty on any State, local or tribal governnents or the private sector.
Simlarly, EPA has also deternined that this action contains no
regul atory requirenments that mght significantly or uniquely affect
smal | government entities. Thus, today's action is not subject to the
requi renents of sections 202 and 203 of the UVMRA

e. Congressional Review Act

The Congressional Review Act, 5 U.S.C. 801, et seq., as added by
the Smal| Business Regul atory Enforcenent Fairness Act of 1996,
general ly provides that before a rule may take effect, the agency
promul gating the rule nust submit a rule report, which includes a copy
of the rule, to each House of the Congress and to the Conptroller
General of the United States. EPA will subnit a report containing this
action and other required information to the U S. Senate, the U S
House of Representatives, and the Conptroller General of the United
States prior to publication of the rule in the Federal Register. A
maj or rul e cannot take effect until 60 days after it is published in
the Federal Register. This action is not a ~“major rule'' as defined by
5 US.C 804(2). This action will be effective June 12, 2006.

f. Executive Order 13132: Federalism

Executive Order 13132, entitled " Federalism' (64 FR 43255, August
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10, 1999), requires EPA to devel op an accountabl e process to ensure
““meaningful and tinely input by State and local officials in the
devel opnment of regulatory policies that have federalisminplications.'
"“Policies that have federalisminplications'' are defined in the
Executive Order to include regulations that have " “substantial direct
effects on the States, on the relationship between the nationa
governnent and the States, or on the distribution of power and
responsibilities anong various |levels of government.'' This action does
not have federalisminplications. It will not have substantial direct
effects on the States, on the rel ationship between the nationa
governnent and the States, or on the distribution of power and
responsibilities anong various |levels of governnent, as specified in
Executive Order 13132. This action addresses the designation and de-
designation of sites near the nmouth of Coos Bay, Oregon. Thus,
Executive Order 13132 does not apply to this action.

[[ Page 27405]]

g. Executive Order 13175: Consultation and Coordination Wth I ndian
Tri bal Governments

Executive Order 13175, entitled "~ Consultation and Coordi nation
with Indian Tribal Governnents'' (59 FR 22951, Novenber 9, 2000),

requires EPA to devel op an accountabl e process to ensure " neani ngful
and tinely input by tribal officials in the devel opnent of regul atory
policies that have tribal inplications.'' This action does not have
tribal inplications, as specified in Executive Order 13175. Thus,
Executive Order 13175 does not apply to this action.

h. Executive Order 13045: Protection of Children From Environnent al
Heal th and Safety Risks

Executive Order 13045 applies to any rule that: (1) Is determ ned
to be "“econonmically significant'' as defined under Executive Order
12866, and (2) concerns an environnmental health or safety risk that EPA
has reason to believe nmay have a disproportionate effect on children
If the regulatory action neets both criteria, the Agency nust eval uate
the environnental health or safety effects of the planned rule on
children, and explain why the planned regulation is preferable to other
potentially effective and reasonably feasible alternatives considered
by the Agency. This action is not subject to Executive O der 13045
because it is not economcally significant as defined in Executive
Order 12866 and because the Agency does not have reason to believe the
environnmental health or safety risks addressed by this action present a
di sproportionate risk to children. The action concerns the designation
and de-designation of ocean disposal sites and would only have the
ef fect of providing designated |ocations to use for ocean di sposal of
dredged material pursuant to section 102(c) of the MPRSA.

i. Executive Order 13211: Actions That Significantly Affect Energy
Supply, Distribution, or Use

This action is not subject to Executive Order 13211, "~ Actions
Concerni ng Regul ations that Significantly Affect Energy Supply,
Distribution, or Use'' (66 FR 28355, May 22, 2001) because it is not a

““significant regulatory action'' as defined under Executive Order 12866.

j. National Technol ogy Transfer and Advancenent Act
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Section 12(d) of the National Technol ogy Transfer and Advancenent
Act of 1995 (" "NTTAA '), Public Law 104-113, section 12(d) (15 U. S.C
272) directs EPA to use voluntary consensus standards in its regulatory
activities unless to do so would be inconsistent with applicable |aw or
otherwi se inpractical. Voluntary consensus standards are technical
standards (e.g., materials specifications, test nethods, sanpling
procedures, and business practices) that are devel oped or adopted by
vol untary consensus bodies. The NTTAA directs EPA to provide to
Congress, through the OvB, explanations when the Agency decides not to
use avail able and applicable voluntary consensus standards. Although
EPA stated that the proposed action did not directly involve technica
standards, the proposed action and today's final action include
envi ronnmental nonitoring and neasurenent as described in EPA's SMWP
EPA will not require the use of specific, prescribed analytic nethods
for monitoring and managi ng the designated sites. Rather, the Agency
plans to allow the use of any nmethod, whether it constitutes a
vol untary consensus standard or not, that neets the nonitoring and
nmeasurenent criteria discussed in the final SMW

k. Executive Order 12898: Federal Actions To Address Environnental
Justice in Mnority Popul ati ons and Low I ncome Popul ati ons

To the greatest extent practicable and permtted by |law, and
consistent with the principles set forth in the report on the Nationa
Per f ormance Revi ew, each Federal agency nust nake achi eving
environnmental justice part of its nmission by identifying and
addressi ng, as appropriate, disproportionately high and adverse hunman
heal th and environnmental effects of its prograns, policies, and
activities on mnority popul ations and | owinconme populations in the
United States and its territories and possessions, the District of
Col unbi a, the Conmonweal th of Puerto Rico, and the Conmonweal th of the
Mari ana | sl ands. Because this action addresses ocean di sposal site
designations (away frominhabited | and areas), no significant adverse
hunman health or environnental effects are anticipated. The action is
not subject to Executive Order 12898 because there are no antici pated
significant adverse human health or environnental effects.

Li st of Subjects in 40 CFR Part 228

Envi ronnental protection, Water pollution control.

Authority: This action is issued under the authority of section
102 of the Marine Protection, Research, and Sanctuaries Act, as
amended, 33 U.S. C. 1401, 1411, 1412.

Dated: April 28, 2006.
L. Mchael Bogert,

Regi onal Admi ni strator, Region 10.

e For the reasons set out in the preanble, Chapter | of title 40 is
amended as set forth bel ow

PART 228- - [ AVENDED]
e 1. The authority citation for part 228 continues to read as follows:

Authority: 33 U . S. C. 1412 and 1418.
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e 2. Section 228.15 is anended by revising paragraphs (n)(4)(i), (ii),
(iii), (iv), (v), and (vi) to read as foll ows:

Sec. 228.15 Dunping sites designated on a final basis.

* * * * *

(n) * % %

(4) * k% %

(i) Location: 43[deg]22'54.8887'' N, 124[deg] 19' 28.9905""' W
43[ deg] 21' 32.8735"' " N, 124[deg]20'37.7373'" W 43[deg] 22' 51.4004'" N,
124[ deg] 23' 32. 4318'' W 43[deg] 23' 58.4014' ' N, 124[deg] 22' 35.4308""' W
(NAD 83).

(ii) Size: 4.45 kiloneters long and 2.45 kil onmeters w de.

(iii) Depth: Ranges from6 to 51 neters.

(iv) Primary Use: Dredged nmaterial determned to be suitable for
ocean di sposal .

(v) Period of Use: Continuing Use.

(vi) Restriction: Disposal shall be limted to dredged materi al
determined to be suitable for unconfined disposal; D sposal shall be
managed by the restrictions and requirenents contained in the
currently-approved Site Managenent and Monitoring Plan (SMVP);
Monitoring, as specified in the SMWP, is required.

* * % * %
[ FR Doc. 06-4286 Filed 5-10-06; 8:45 ani
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